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ROBERT G MLESTER, 111, R PH., g
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RECOMMVENDED ORDER

Pursuant to notice, a formal hearing was held in this case
on Septenber 20-21, 2000, at Fort Pierce, Florida, before
Fl orence Snyder Rivas, a designated Adm nistrative Law Judge of
the Division of Admnistrative Heari ngs.

APPEARANCES

For Petitioner: Lawence F. Kranert, Jr., Esquire
Departnent of Health
2727 Mahan Drive
Tal | ahassee, Florida 32317

For Respondent: Kevin S. Doty, Esquire
Hatch & Doty, P.A
1701 Hi ghway AlA, Suite 220
Vero Beach, Florida 32963

STATEMENT OF THE | SSUE

At issue is whether Respondent conmmtted the offenses set
forth in the Adm nistrative Conplaint dated March 3, 2000, and,

if so, what penalty should be inposed.



PRELI M NARY STATEMENT

At the commencenent of the hearing, Respondent's counsel
i nvoked the Rule and al so noved to exclude w tnesses fromthe
heari ng room in advance of the comencenent of testinony.
Counsel represented to the undersigned that in St. Lucie County,
it was customary to exclude witnesses fromprelimnary | ega
argunent and opening statenents. The notion to excl ude
W tnesses fromthe hearing roomprior to the commencenent of
testimony was denied. The notion to invoke the Rule was granted
wi t hout objection.

Respondent al so renewed his notion to strike unidentified
W tnesses originally filed on Septenber 11, 2000. This notion
was denied without prejudice to object to specific wtnesses as
they were call ed.

At hearing, the Departnent of Health ("Departnent”) called
Respondent as a hostile witness; Detective Scott Silverman,
Robert Bl akely,' Robert Steve Howard, Jr., the conpl aining
w tness, and Daryl Fruth.

Respondent called Phil Mnaco and Ava Forsythe, and
testified in his own behal f.

During the hearing, an incident occurred which should not
pass unremarked. According to Ava Forsythe's unrebutted
testinmony, while waiting to testify at the final hearing,

W tnesses were engaged, "in idle conversation without talking



about the case or whatever and sonething was brought up in a
very |light manner and he [Howard] referred to nme as being a
traitor. And | didn't like that very much. . . . He said it in
a kind of giggly way. 'Ch, you're here for Bob. You're a
traitor." And then he just kind of giggled. And I'mlike, what
am | supposed to do. You know, | kind of took offense to that.
| thought it was very unprofessional and inproper.”

The Departnent made no effort to explain or refute this
al | egati on.

Howard's comments to Forsythe can nost charitably be
described as infantile. Wile Howard' s feelings toward
McLester, if any, are utterly irrelevant to the question of
whet her McLester violated any statute or rule governing the
practice of pharmacy, it is profoundly disturbing that Ms.
Forsythe, or any witness in a proceeding of this seriousness,
shoul d be subjected to an intimation that she has commtted an
act of treachery to her enployer by discharging a fundanenta
duty of citizenship--to respond to a subpoena or request to
attend and testify under oath in an adm nistrative or judicial
pr oceedi ng.

Departnent presented Exhi bits nunbered 2-6, which were
entered w thout objection. Exhibit 1, Detective Silverman's
report, and Exhibit 7, the Departnent's investigative report

conpiled by Fruth, were objected to only as to the annexed



records of Wnn-Di xi e, which Respondent argued did not qualify
under the business record exception to the hearsay rule. The
under si gned overrul ed the objection and received the exhibits
into evidence. Respondent's Exhibits nunbered 1 and 2 were
received into evidence with no objection.

At the close of the Departnent's evidence and at the cl ose
of the case, Respondent noved to dism ss for failure to prove
the charges by clear and convinci ng evidence. Those notions
wer e deni ed w thout prejudice.

At the conclusion of the hearing, pursuant to Rule 28-
106. 216, Florida Adm nistrative Code, the undersigned offered
the parties the opportunity to submt a Proposed Recommended
Order no later than ten days after the filing of the hearing
transcript. The transcript was filed with the D vision on
Cct ober 20, 2000. Neither party tinely filed a Proposed
Recommended Order, nor did either party seek an enl argenent of
time to file pursuant to Rule 28-106.204(5).

On Novenber 2, 2000, Respondent's counsel wote to the
under si gned requesting an additional ten days in which to submt
a Proposed Recommended Order and stated his "intention" to
provi de a Proposed Recomended Order no | ater than Friday
Novenber 10, 2000, a |egal holiday.

Even if the undersigned were to treat this letter as a

tinmely notion for enlargenment of tinme, which it is not, the



enl argement should not be granted. The Rule requires a show ng
of good cause in support of a request to enlarge tinme. In his
letter, Respondent's counsel failed to even attenpt to make a
show ng of good cause. Accordingly, if and when Respondent
files a Proposed Recomrended Order, it will not be considered in
the preparation of this Reconmended O der

FI NDI NGS OF FACT

1. Respondent, Robert G bson MlLester, |1l ("MLester") is
a licensed pharmacist 2 with a heretofore unblem shed record.

2. MlLester graduated fromthe University of Florida with
a degree in pharmacy in August 1977.

3. He was licensed by the State of Florida to practice
pharmacy in February 1978.

4. He currently holds an Al abama pharnacy |icense, and was
previously licensed in Mssissippi but at sonme point ceased to
pay the state's licensing fee; the license thus | apsed by
operation of |aw.

5. MlLester received a Master of Science degree in
hospi tal pharmacy fromthe University of M ssissippi in Decenber
1987 and a Master of Health Care Adm nistration fromthe sane
institution the foll ow ng My.

6. MlLester entered the Navy as an aviator cadet in June

1965, and was comm ssioned as a naval aviator in February 1967.



He flew 103 m ssions with Attack Squadron 147 and was honorably
di scharged as a |ieutenant in Decenber 1970.

7. Following a brief stint in the insurance and investnent
busi ness, MLester applied unsuccessfully to nedical school.

8. MlLester entered the University of Florida' s pharnmacy
school in Septenber 1974 and follow ng his graduation in August
1977, has been continuously enployed as a pharmaci st when not
pursui ng advanced degrees in pharnmacy and related fiel ds.

9. Much of MLester's pharmacy enpl oynent has been in the
Navy, which he reentered in February 1978 as an ensign in the
Medi cal Service Corps.

10. MclLester served in a variety of posts before retiring
as a lieutenant commander in August 1992, including at the
Nat i onal Naval Medical Center in Bethesda, Mryland, where he
supervi sed in excess of 25 pharmaci sts and pharnmacy technici ans
in the preparation of an average of 1600 outpatient
prescriptions per day.

11. MlLester continued the practice of pharmacy as a
civilian, working briefly as a relief pharmacist for the Eckerd
Drug chain in the Vero Beach area before being hired full tine
by Wnn-Di xi e i n August 1992.

12. Under MlLester's supervision, Store No. 2358 enjoyed
hi gh sal es volune and was used as a training site for other

W nn- Di xi e phar maci es.



13. At all tinmes during MlLester's enploynent at W nn-
D xi e, reports of annual inspections of his pharnmacy conducted
by the Agency for Health Care Adm nistration ("AHCA") pursuant
to | aw showed no deficiencies of any kind.

14. MclLester worked at the Wnn-Di xie Store No. 2358 until
June 17, 1998.

15. MlLester's separation fromWnn-D xi e was vol untary.

16. MlLester left Wnn-D xi e because he considered the
hours assigned to himby his new supervisor, Steve Howard
("Howard") to be "slave hours.™

17. Follow ng MLester's departure, sales and custoner
satisfaction at Store No. 2358 deteriorated.

18. For nost of the tinme relevant to this case, MLester
was responsible for filling in the nei ghborhood of 150
prescriptions per day.

19. That nunber placed his store at the high end of Wnn-
Di xi e pharmacy productivity. 3 During the course of his
enpl oynent at Wnn-Di xi e, MLester had occasion to report
approxi mately a dozen instances of prescription drug fraud to
the authorities, including St.Lucie County Detective Scott
Silverman (Silverman).

20. Followi ng his resignation from Wnn-Di xi e, MLester
wor ked briefly with various services which would find himwork

as a relief pharmacist.



21. On the instructions of Howard, MlLester was not
permtted to work at any of the Wnn-Di xie stores in the area.

22. In Cctober 1998, MLester found full-tinme enpl oynment
with Doctors' Cinic Pharmacy in Vero Beach, a "closed pharnmacy”
whi ch serves only the patients of that nulti-specialty practice.

23. During his termof enploynent at Wnn-Di xi e, MLester
was assisted by about a half dozen pharnmacy technicians.

24. Pharmacy technicians are |licensed by the state and
must wor k under the close supervision of a registered
phar maci st.

25. Tasks which the law permts to be delegated to
phar macy technicians and which, in fact, are typically del egated
to a pharmacy technician include ordering drugs, including
control | ed substances; receiving drugs and ot her inventory;
counting and transferring drugs fromtheir original containers
to packages for individual prescriptions; shelf maintenance;
depart nment nmai ntenance; and stocki ng shel ves.

26. Ot her tasks which pharmacy technicians may legally
perform and which were in fact perforned by technicians at
W nn-Di xi e stores, include |ogging invoices into the conputer
system for paynent; verifying orders shipped into the store;
answering tel ephones; taking refills frompatients or doctors
provided that there is no change in any elenent of the

prescription (i.e. instructions to the patient, dosage, etc.);



requests to doctors to i ssue new prescriptions on behalf of a
patient; preparing |abels and delivering filled prescriptions to
t he pharmaci st for final verification.

27. Because of the nature of the tasks delegated to
pharmacy technicians, the relationship between pharnmaci st and
techni ci an nmust be one of, as several w tnesses testified,
inplicit trust.

28. McLester trusted all of the pharmacy technicians with
whom he worked at Wnn-Di xi e.

29. One of the Wnn-Di xi e pharnmacy technicians, Tonya
Ti pton ("Ti pton") betrayed MLester's trust, along with the
trust of the State of Florida which Iicensed her, Wnn-Dixie
whi ch enpl oyed her, and several other pharmaci sts under whose
supervi si on she wor ked.

30. Weeks after MlLester left Wnn-Dixie, Tipton's
betrayal of trust was discovered. Soon after, she was fired
fromWnn-Di xi e and subsequently arrested for crinmes she
allegedly commtted in and agai nst the Wnn-Di xi e pharnmacy.

31. Tipton's arrest set in notion a chain of events which
led to this Adm nistrative Conpl aint.

32. Following a work-related injury suffered in the early
1990s, Ti pton devel oped a dependence upon prescription
pai nkil I ing medication, including the narcotic nasal spray

St adol . 4



33. Unbeknownst to anyone, Tipton devised a schene by
whi ch she could steal Stadol from Wnn-Di xie, and al so obtain
Stadol under a forged prescription

34. At all tinmes prior to Tipton's firing from Wnn-Di xi e,
she was a trusted enpl oyee.

35. Tipton fell under suspicion when she stated to a co-
wor ker that a package would be arriving the foll ow ng day and
that it should not be opened.

36. Store enpl oyees opened the package neverthel ess and
di scovered it contai ned Stadol

37. Thereafter, a fell ow pharmacy technician foll owed
Tipton into the | adies' room and di scovered enpty bottles of
Stadol in the wastebasket.

38. Confronted by store enpl oyees about her inappropriate
instruction to the co-worker not to open the package, as well as
the enpty Stadol containers in the |ladies' room Tipton admtted
only to taking one bottle of Stadol fromthe Wnn-Di xie
phar macy.

39. Abundant circunstantial evidence suggests that
Ti pton' s dependence upon Stadol |ed her to conmt nore than the
one offense to which she adm tted.

40. McLester had been the primary pharmaci st on duty at
Store No. 2358 during many of the shifts when Tipton was all eged

to have illegally obtained Stadol.
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41. Following a crimnal investigation by Detective
Silverman and the arrest of Tipton, MLester's former
supervi sor, Howard, |odged a conplaint against MLester with the
Board of Pharnmacy.

42. In his letter of conplaint, Howard characterized his
conplaint as an effort to protect the interests of Wnn-Di xi e
"in case this problemwas found out."

43. Howard cl ainmed that Mostafa Macida ("Mcida"), who had
repl aced McLester as the store's primary pharnacist, "di scover ed”
that Stadol was being stolen fromthe pharmacy but this
testinmony is rejected as inconsistent wwth the testinony of
numer ous i ndi vidual s who, unlike Howard, had personal know edge
of the events surrounding Tipton's arrest.

44, Maci da suspected not hi ng and di scovered not hi ng.

45. Tipton's enploynent at Wnn-Di xi e began in February
1995 when she was hired as a pharnacy technician by MLester.5

46. In that capacity, Tipton worked not only with
McLester, but also with then-Head Technician Ava Forsyt he
(For syt he).

47. Forsythe trained Tipton in the technicians' duties,

i ncl udi ng the various nethods by which prescription drugs, both
controll ed and non-controll ed, nmay be ordered.

48. At all times relevant to this case, there are three

ways in which Wnn-D xi e pharmaci es may procure drugs and
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medi cal supplies requiring prescriptions for resale to the
public.

49. The primary systemis a conputer-generated daily
order.

50. The systemwas referred to by many witnesses as "the
PDX systent ("PDX").

51. Technici ans, working under the supervision of the
phar maci st, would review the order to verify that the required
types and quantities of supplies were being ordered.

52. Wen the order was deened conplete, "the button was
pushed” and the order electronically transmtted to Wnn-Dixie's
maj or drug supplier, Bindley-Wstern.6

53. In theory, the conputer would accurately track stock
in over 2,000 line itens.

54. The conputer was supposed to automatically add to the
i nventory based upon what was ordered, and subtract based upon
records of what was actually dispensed to custoners.

55. In reality, the conputer-generated i nventory was
corrupt on a daily basis.

56. Because of the PDX systemis unreliability, technicians
often had to nake adjustnents by hand so that the conputerized

records would match what was actually in stock
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57. Orders could al so be manual |y keypunched into a unit
called a Tel xon, which also transmtted orders to Bindl ey-
West er n.

58. The Tel xon unit is portable. The size of a tel ephone,
the Tel xon unit at Store No. 2358 was generally kept in a drawer
when not bei ng used.

59. Finally, drugs can be ordered from Bi ndl ey- Wstern
and/or fromone of two secondary suppliers used by Wnn-Di xi e
from any tel ephone, whether or not the tel ephone is located in a
Wnn-Di xi e store.

60. None of the systens used by Wnn-Di xie, either singly
or in conbination, had the ability to flag the fact that
hundreds of bottles of Stadol had been ordered and paid for by
Wnn-Di xi e, yet not placed on the shelves as pharmacy inventory
in Store No. 2358, during the period of Tipton's enploynent.

61. Under Wnn-Dixie's system it is possible for a
phar macy technician to order nedicati ons unbeknownst to the
phar maci st, to have thempaid for by Wnn-Di xie, and to
physically divert themto his possession before the nedications
were | ogged in to pharmacy inventory.

62. Once drugs are properly entered into inventory, it is
reasonabl e to expect that the pharnacist could be aware of |arge

anounts of a drug being stolen fromthe inventory.

13



63. Any single incident of placing unauthorized drug
orders could take place in the two or three mnutes the duty
phar maci st m ght be absent to go to the restroom or have his
attention diverted for any reason.

64. Silverman is an experienced police officer, having
served for over two decades in various |aw enforcenent positions
in Florida.

65. For nearly five years Silverman has been excl usively
assigned to work with pharmaci es and ot her | aw enforcenent
agencies in St. Lucie County.

66. Silverman's job is to assist in the prevention and
prosecution of crines involving the m suse of prescription
drugs.

67. Silverman's involvenent in this case began when Ti pton
sought hi m out.

68. Tipton knew Silverman because her husband is a fell ow
St. Lucie County detective, and Tipton herself was a sworn St
Lucie officer.

69. Tipton approached Silverman to confess that she had
taken a bottle of Stadol fromthe Wnn-Di xie store where she
wor ked.

70. Tipton's confession was not provoked by an attack of
conscience. Rather, after she was fired by Wnn-Di xi e, she

began damage control

14



71. As Silverman's investigation progressed, substanti al
effort was nade to determ ne how Ti pton had diverted Stadol and
what, if any, other crinmes may have been comm tted.

72. Docunents collected in the course of the investigation
reveal ed that Tipton had devel oped a dependency on prescription
pai nkillers dating to a back injury in 1990 in which she
suffered a herni ated disc.

73. Tipton devel oped a dependency on Stadol in 1996, after
dealing with pain related to the 1990 injury.

74. Tipton clained to Wnn-Di xi e security supervisor
Robert Bl akely ("Bl akely") that she had told MLester of the
problem and that he referred her to her doctor for help.

75. Utimately, Silverman arrested Tipton on 17 counts of
i nsurance fraud and one count of felony possession of a
control | ed substance.

76. No evidence was offered regarding the disposition of
Ti pton' s case.

77. No evidence was presented of what, if any, effort was
made to determne fromTipton if MLester had any conplicity in
her crinmes.

78. It was clear to Silverman that while Ti pton had
figured out a way to illegally divert Stadol to her unauthorized
use, as of the date of the final hearing, "nobody knows how it

was done." 7
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79. There was conflicting testinmony as to precisely how
much Stadol was diverted by Tipton over the rel evant period of
time but Tipton's ability to obtain the drug through the use of
fraudul ent prescriptions and outright theft was audacious in
scal e.

80. Stadol was a legend drug until June 1997 when the Drug
Enf or cenent Agency upgraded its status to a Schedule IV
control | ed substance.

81l. Prior to Cctober 19, 1996, Tipton had a legitimte
prescription for Stadol.

82. On that date, Les Gessley ("Cessley"), arelief
phar maci st at Store No. 2358, approved a new Stadol prescription
for Tipton under a | egend nunber.

83. Tipton used this approved prescription nunber
subsequent|ly when she hersel f prepared nunerous unauthori zed
refills under this same nunber.

84. Each of these unauthorized refills was listed on daily
pharmacy | ogs certified nostly by MLester, but al so by other
duty pharmaci sts as wel|.

85. Because these unauthorized prescriptions were refills
rather than original prescriptions, the duty pharnmaci st was not
required to personally view the original witten prescription.

86. MLester was the pharmacist on duty a majority of the

days on which Tipton is believed to have diverted Stadol
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illegally. Sonmewhere between ten and twenty percent of the

St adol believed to have been unlawful ly diverted by Tipton from
Store No. 2358 was diverted after MlLester had ceased to be

enpl oyed t here.

87. Sone of the Stadol obtained by Tipton under fraudul ent
prescription at Store No. 2358 was obtai ned on days when
McLester was not the pharmaci st on duty.

88. In addition to Les CGessley and Mostafa Maci da, other
phar maci sts on duty while Tipton was believed to have engaged in
the crimnal diversion of Stadol are Ted Kline and Al Leota.

89. MLester admtted know ng Tipton had a problemwth
Stadol but did not know the extent of her problem

90. Forsythe told MLester that she thought there m ght be
sone Stadol mssing fromthe shel ves. Wen she shared her
concern with MlLester, he instructed Forsythe not to | eave
Ti pton al one in the pharnacy.

91. No evidence placed MlLester's conversation[s] with
Ti pton and other parties about her use of Stadol in the context
of when Tipton's alleged diversions occurred.

92. According to Forsythe's unrebutted testinony,

If you were that desperate you could order
any nedi cation you wanted on the Tel xon
machi ne or verbally order w thout know edge
of the pharmaci st know ng what you were
doing. And then when the nedication cones

in, you pay the invoice. You throw the
i nvoi ce away. You throw the copy that you

17



received fromthe conputer away. The
invoice is paid. The only person that wl|
know about it will be the person at the
headquarters that pays the paynent on the

i nvoi ce w thout know ng what is on it and
t he person gets the nedication. Take the
medi cati on home via however and no one is
t he wi ser.

93. Wnn-Di xie has no security procedures in place, such
as searchi ng handbags or packages, to prevent enployee theft in
t he phar macy.

94. Wnn-Dixie's ordering systemis tailor-nmade to be
abused by individuals who are, in Forsythe's words, "that
desperate.™

95. It is not illegal for pharmacy technicians to fill
their own prescriptions.

96. It is possible for a pharmacy technician to fill or
refill a prescription wthout the pharnmaci st know ng that had
been done if he was absent fromthe pharmacy or had his
attention diverted in sonme fashion.

97. It appears that Tipton refilled her own fraudul ent
prescription on a nunber of occasions, but that her preferred
met hod of diverting Stadol was outright theft.

98. The Wnn-Di xi e system by which the pharnacies are

stocked is flawed in a manner which allowed Tipton to divert

Stadol w thout being detected by the duty pharnaci st.
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99. The Departnent failed to show that MLester knew or
shoul d have known that Tipton had diverted Stadol to her
unaut hori zed use at Store No. 2358.

CONCLUSI ONS OF LAW

100. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter and parties pursuant to
Section 120.57(1), Florida Statutes. The parties were duly
noticed for the formal adm ni strative heari ng.

101. The Departnment of Health is a state agency charged
with regulating the practice of pharmacy pursuant to
Section 20.43, Florida Statutes, and Chapter 455 and 465,

Fl ori da Adm ni strative Code.

102. The Departnment's authority includes the power to take
di sci plinary action agai nst pharnmaci sts based upon the grounds
stated in Chapter 465, Florida Adm nistrative Code, including
the statutes and rules set forth in the Adm nistrative Conpl ai nt
whi ch are as foll ows:

Section 465.016(1)(e), Florida Statutes,

whi ch provides, in pertinent part, that "The
foll ow ng acts shall be grounds for
disciplinary action set forth in this
section. . . . (e) Violating any of the
requi renents of this chapter; or if |icensed
as a practitioner in this or any other

state, violating any of the requirenents of
their respective practice act or violating
Chapter 499; 21 U S. C ss. 301-392, known as

t he Federal Food, Drug, and Cosnetic Act; 21
US C ss. 821 et seq., known as the
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Conpr ehensi ve Drug Abuse Prevention and
Control Act.

103. Rule 64B16-27.400(1)(a), Florida Adm nistrative Code,
whi ch provides, in pertinent part:

Those functions within the definition of the
practice of the profession of pharmacy as
defined by Section 465.003(13), Florida
Statutes, are specifically reserved to a

i censed pharnmaci st or a duly-registered
intern in this state acting under the direct
and i nmedi at e personal supervision of a

I i censed pharmacist. The follow ng subjects
come solely within the purview of the

I i censed phar naci st.

(1) A licensed pharmaci st or pharmacy intern
nmust :

(a) Supervise and be responsible for the
control | ed substance inventory;

104. Rule 64b16-27.430, Florida Adm nistrative
Code, which provides, in pertinent part:

The del egation of any duties, tasks or
functions to licensed interns and phar macy
techni ci ans nmust be perforned subject to a
continuing review and ultimate supervi sion
of the Florida |icensed pharnaci st who
instigated the specific task so that a
continuity of supervised activity is present
bet ween one pharmaci st and one pharmacy
technician. |In every pharmacy, the |icensed
pharmaci st shall retain the professional and
personal responsibility for any del egated
act perforned by licensed interns and
pharmacy technicians in his enploy and under
hi s supervi si on

105. Section 465.015(2)(c), Florida Statutes, which

provides, in pertinent part:
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"It is unlawful for any person [T]o sell or
di spense drugs . . . without first being
furnished with a prescription; and

106. Section 465.016 (1)(c), Florida Statutes, which
provides, in pertinent part:

Permtting any person not |icensed as a
pharmaci st in this state or not registered
as an intern in this state, or permtting a
regi stered intern who is not acting under
the direct and i medi ate personal
supervision of a licensed pharmacist, to
fill, conpound, or dispense any
prescriptions in a pharmacy owned and
operated by such pharmaci st or in a pharnacy
where such pharnmacist is enployed or on duty
shal | be grounds for disciplinary action set
forth in this section.

107. Perm ssible penalties for the violations charged
range froma reprimand to revocation of the pharmacist's
license.

108. Each statute and rule cited in the Admnistrative
Complaint was in effect fromthe commencenent MlLester's
enpl oynent at Wnn-Di xi e through the date of his voluntary
separation fromWnn-Di xie on June 17, 1998.

109. At all times material to the Adm nistrative
Compl ai nt, each Statute and Rule cited therein applied to
McLester in his capacity as a registered pharnaci st.

110. The Admnistrative Conplaint, to the extent it

purports to charge McLester wth viol ati ons which occurred after
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his voluntary separation fromWnn-Di xie is inproper and the
Departnent so stipulated at the final hearing.

111. The Departnment does not seek, nor could it lawfully
seek, to hold MLester accountable for events which occurred at
Store No. 2358 after MLester was no | onger enployed there.8

112. Proof greater than a nere preponderance of the
evi dence nust be submtted in order for the Departnent to inpose
di sci plinary action upon a pharmacist. C ear and convincing

evidence is required. See Departnent of Banking and Fi nance,

Di vision of Securities and |Investor Protection v. Oshorne Stern

and Conpany, 670 So. 2d 932, 935 (Fla. 1996); Ferris v.

Turlington, 510 So. 2d 292 (Fla. 1987); Section 120.57(1)(h),
Florida Statutes ("Findings of fact shall be based on a
preponder ance of the evidence, except in penal or licensure
di sci plinary proceedi ngs or except as otherw se provided by
statute.").

113. "[C]lear and convincing evidence requires that the
evi dence nmust be found to be credible; the facts to which the
W tnesses testify nust be distinctly renenbered; the testinony
must be precise and explicit and the wi tnesses nust be | acking
in confusion as to the facts in issue. The evidence nust be of
such weight that it produces in the mnd of the trier of fact a
firmbelief or conviction, wthout hesitancy, as to the truth of

the all egations sought to be established.” |In re Davey, 645
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So. 2d 398, 404 (Fla. 1994), quoting, with approval, from

Slonowitz v. WAl ker, 429 So. 2d 797, 800 (Fla. 4th DCA 1983).

114. The Departnent's position is that MlLester is
responsi ble for the crimnal activity of the pharnmacy
techni ci ans working on his shift, whether or not he knew, or had
cause to know, of their crimnal conduct.

115. Even accepting the Departnent's theory, the case
agai nst McLester nust fail for lack of clear and convincing
evidence that crinmes were commtted "on his watch."9

116. The record denonstrates that only a fraction of the
drug diversions alleged were the subject of a probable cause
finding against Tipton. There is no evidence of how those
charges were di sposed of, and for all the record shows those
charges were dropped for |ack of proof.

117. The Departnent has suggested no | egal basis upon
whi ch McLester can be disciplined for crimnal activity "on his
wat ch" in the absence of clear and convinci ng evi dence that
crimnal activity in fact occurred.

118. Even if the evidence had shown that Tipton had been
charged with and convicted of the illegal theft or diversion
under false prescription of each and every Stadol bottle alleged
in the Adm nistrative Conplaint, the case agai nst MLester nust
fail for lack of any evidence that MlLester had any reason to

know of Tipton's crimnal activities.
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119. In lieu of clear and convincing evidence as to what
McLester knew about Tipton's activities, and when he knew it,

t he Departnent has offered only innuendo.

120. The Departnment could take disciplinary action agai nst
McLester upon clear and convincing proof that he turned a blind
eye to Tipton's crimnal activity, whether or not the State
Attorney chose to prosecute him Under Florida | aw, discipline
may be inposed where the conduct of the pharmaci st | acks "good

faith.” Cohn v. Departnent of Professional Regul ation, 477

So. 2d 1039 (Fla. 3d DCA 1985).

121. Analyzing the rule of Cohn in the context of this
case, discipline wiuld be warranted had t he evi dence
denonstrated that MLester's famliarity with Tipton, or
Ti pton's doctor(s), or Tipton's use of other narcotic
medi cations, or her observed behavior with respect to the
ordering and unpacki ng of nedications, either singly or in
conbi nati on, would be sufficient to put a conpetent pharnmaci st
on notice that Tipton was a person who could not be trusted with
access to an ordering systemwhich was readily subject to abuse
by a person who was "that desperate” to obtain narcotic drugs.

122. Cohn is consistent with opinions from ot her
jurisdictions which support the proposition that a pharnaci st
may be disciplined for "grossly unprofessional conduct,” even

absent proof that he had violated a specific rule or statute.
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I ndeed, In the Matter of the Suspension or Revocation of the

Certificate of Fred F. Heller, R P., to Practice Pharmacy in the

State of New Jersey, 374 A 2d 1191 (N. J. 1977), the New Jersey

Suprene Court upheld disciplinary action against a pharnaci st
found to have knowi ngly profiteered fromthe sale of "exenpt
narcotics" by selling, at exorbitant prices, huge vol unes of
non- prescription cough syrups.

123. Al though pharmaci st Heller scrupulously conplied with
New Jersey's statutory record-keeping requirenents, the Court
found that substantial credible evidence existed to support the
conclusion that Heller's custoners were m susing the drug, and
that no pharmaci st, exercising proper professional judgnent,
coul d be unaware that his sales volune was grossly in excess of
the legitimate nedical needs of his custoners. Here, unlike in
Heller, there is no evidence that MLester had any reason to
know that Tipton was, to paraphrase w tness Forsythe, "that
desperate” for Stadol

124. At hearing, bits of testinony were offered in an
attenpt to suggest that MlLester nmay have had a reason to nake
aggressive inquiry into whether Tipton should be all owed access
to narcotics. But these efforts failed to denonstrate that
McLester was on inquiry notice, |let alone actual notice, that
Tipton mght be willing to risk her job and her freedomto

obtain Stadol by illegal neans.
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125. The testinony of all w tnesses with personal
know edge of the operations of Wnn-D xi e pharnacies
denonstrated that Tipton could, and probably did, divert Stadol
"on the watch" of every pharmacist wth whom she worked.

126. Silverman, a well-trained | aw enforcenent officer,
operating with the full power of the state to investigate, as
wel | as the benefit of hindsight, cannot expl ain how Ti pton
diverted Stadol. In testinony, Silverman opined that MLester
"shoul d have known" of her activities. Even had he stated the
basis for his opinion, which he did not, such rank specul ation
coul d never constitute clear and convincing evidence that
McLester had reason to know of Tipton's diversion of Stadol.

127. Inits Pretrial Catal ogue dated Septenber 13, 2000,
the Departnent's summary of its Factual Basis for Petitioner's
Claimasserts that MLester "permtted" Tipton to engage in the
conduct for which it seeks to hold MLester responsible.
"Permt" is an active verb which connotes that MLester
affirmatively authorized Tipton to steal Stadol and to prepare
prescriptions he knew to be fraudulent. In addition to being
inconsistent wwth the strict liability theory the Departnent
argued at final hearing, the Departnent has failed to
denonstrate active conplicity, or even negligence on MlLester's

part, by clear and convincing evidence.
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128. Tipton was permtted to do what any other technician
was permtted to do. She took advantage of her job, and W nn-

D xie's ordering system to divert Stadol to her own use prior
to its being |logged into the pharmacy inventory.

129. Any Wnn-Di xi e pharmaci st coul d have been a victim of
Tipton's scam MLester and several of his coll eagues were "on
wat ch” when Tipton commtted the diversions.

130. Deficiencies in the Wnn-Di xi e accounti ng system
all ow technicians to order drugs and divert them before they are
|l ogged in to the inventory, at which point the pharmacist could
be hel d accountable for |arge scale theft.

131. It is irrelevant to the disposition of this case
whet her Tipton diverted one bottle of Stadol or one thousand.
| f McLester was aware of Tipton's unlawful activity, or
facilitated it, he hinself has broken the law. But there is no
evi dence that MLester knew or had reason to know of that Tipton
had illegally diverted one bottle, or hundreds of bottles, of
Stadol. In the absence of any such evidence, the Departnment has
failed to sustain its heavy burden of proof.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMWENDED that the charges in the Adm nistrative

Conpl ai nt be di sm ssed.

27



DONE AND ENTERED this 17th day of Novenber, 2000, in

Tal | ahassee, Leon County, Florida.

FLORENCE SNYDER RI VAS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 17th day of Novenber, 2000.

ENDNOTES
! Blakely was Wnn-Dixie's store security manager. MLester
objected to permtting Blakely to testify on the grounds that
the Departnent failed to list Blakely as a witness in violation
of Judge Larry Sartin's Order of Prehearing Instructions dated
July 27, 2000. The Departnent offered a variety of responses,
i ncludi ng the observation that Bl akely's report was contained in
the Departnent's 91-page investigative file previously provided
to McLester's counsel. The Departnent's response is not
persuasive. The Prehearing Order seeks to | essen the burden and
expense of litigation for all parties by elimnating surprise.
Litigants should not have to guess which of the many individuals
named in a 91-page package will actually appear and testify at
final hearing. But a party's failure to conply with the
Prehearing Order should not be permtted to undermne the trier
of fact's search for truth, absent a specific show ng of
prejudice to the party objecting to the presentation of the
unlisted witness. In this case, the undersigned allowed the
Departnment to present Blakely's testinony and finds that there
was no prejudice to McLester in permtting it. Blakely had no
personal know edge of any relevant fact or event and his
testinony was at best cunulative as to matters which were either
testified to from personal know edge or investigated wth nore
depth and accuracy by other w tnesses.

2 McLester holds Florida |icense nunber PS 0016614.
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3 Other Wnn-Dixie pharmaci sts who testified in this case fil

| ess than half that many prescriptions daily, on average.
* The exhibits reveal that Tipton had a variety of prescriptions
from several treating physicians for a range of controlled and

| egend nedi cations, including several narcotic painkillers.

° Tipton was one of as many as six pharmacy technicians hired by
McLester during his termof enploynent at Wnn-Dixie.

® There was no evidence presented to suggest that any |aw or
rule requires a pharmaci st to physically inspect and/or
personal ly verify the contents of such orders, by whatever
met hod t hey are gener at ed.

" Contrary to Silverman's belief, MlLester is persuaded that he
has a very cl ear understandi ng of the general nethod of

operation used by Tipton, if not the details of which illegal
activities took place when. H's explanation is consistent with
the theory offered by Ava Forsythe and with the |l ess detailed
testimony of other Wnn-Di xi e pharmaci sts, including the

conpl aining wi tness. The Departnment has advanced no theory to
the contrary. Silverman was an inpressive witness with respect
to his skills and experience as a detective. However, his
testinony taken as a whole, denonstrates a sketchy famliarity

wi th the stock managenent system at Wnn-Di xi e.

8 As late as September 13, 2000, a week before the final hearing
comenced, Departnent's (Unilateral) PreTrial Catalog was
replete wth indications that the Departnent did indeed intend
to discipline McLester for events which occurred after his
departure from W nn-Di xi e.

® Al though this expression does not appear in the statutes or
rules applicable to this case, it was used frequently by counsel
t hroughout the final hearing as a shorthand neans of expressing
the Departnent's view that MLester could be held strictly
liable if drugs were inproperly obtained fromthe Wnn-Di xi e
pharmacy at tinmes when he was present.
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the Final Oder in this case.
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